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Decision of the Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an Administrative Law Judge’s

opinion filed July 16, 2002.  The Administrative Law Judge

found that the claimant failed to prove she was entitled to

additional benefits. After reviewing the entire record de

novo, the Full Commission finds that the claimant proved by

a preponderance of the evidence that the medical care and

surgery provided by Dr. R. Doug Foster was reasonably

necessary for treatment of her compensable injury of August
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31, 2000, and that she was entitled to temporary total

disability compensation from June 14, 2001, to August 27,

2001. The Full Commission therefore reverses the decision of

the Administrative Law Judge.

I. HISTORY

The claimant worked for respondent employer as an

extruder operator. Her duties required her to move large

reels full of material. On August 31, 2000, she was moving a

reel when “it kind of caught and it popped,” and she

immediately began to experience problems with her back.

Respondents accepted the claim as compensable and began to

pay medical and indemnity benefits. 

Claimant sought treatment at the Medical Center of

Calico Rock the day after the injury. On September 6, the

claimant saw Dr. Lonnie Robinson, who diagnosed a probable

torn lower lumbar paraspinal muscle. Dr. Robinson noted that

the claimant was suffering pain in her mid to lower back,

with pain radiating down her right leg. On September 11, Dr.

Robinson ordered an MRI, performed the next day, which

showed degenerative changes from L2-L3 to L4-L5, and

inferior neural foraminal narrowing at L4-L5. The MRI report
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noted “no obvious nerve root compression or significant

spinal stenosis.” Dr. Robinson treated the claimant

conservatively over the next two months with medication and

physical therapy.

When the claimant continued to complain of low back and

leg pain, Dr. Robinson referred her to orthopaedic surgeon

Dr. Anthony McBride, who first saw the claimant on November

7, 2000. He noted his assessment as, 

Back pain with right leg pain. She
appears to have a L5 radiculopathy. I do
believe her complaints are legitimate.

Dr. McBride treated the claimant conservatively with

medication, and provided a lumbar epidural steroid.

 The claimant returned to Dr. McBride on January 12,

2001, complaining that she had received no relief whatsoever

from the epidural steroid injection. Dr. McBride ordered a

CT myelogram of the claimant’s lumbar spine, performed on

January 16. Dr. McBride noted the CT revealed a disc

protrusion at L4-L5 causing lateral recessed stenosis. He

added, “There is a potential that this may be obstructing

the posterior longitudinal ligament causing pain.” He
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recommended the claimant undergo an L4-5 microdiskectomy

since conservative treatment had failed.

At the request of the respondents, Dr. Yeshwant P.

Reddy, a physiatrist, evaluated the claimant on January 22,

2001. Dr. Reddy noted “definite symptom magnification”

during his examination, and diagnosed the claimant with

“age-related degenerative disk changes in her lumbar spine”

and “lumbar sprain/strain.” He recommended against surgery

or other major treatment.

Up until that point, respondents had provided light

duty work for claimant and paid all appropriate medical and

indemnity benefits. On March 3, 2001, the claimant

voluntarily took a leave of absence from respondent

employer. She testified that she left her employment because

she felt she was not properly earning her pay with the light

duty work she was performing. After leaving, she drew

unemployment benefits and both short-term and long-term

disability benefits. 

At the request of the respondents, claimant underwent a

functional capacity evaluation on March 5, 2001. Consistent

with Dr. Reddy’s opinion, the FCE indicated that claimant
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demonstrated a “significant degree of symptom

magnification,” and that the claimant did not provide a full

effort during the evaluation. Based on the FCE results, Dr.

Reddy recommended that the claimant be released to full

duty, and opined that the claimant’s supposed lumbar

sprain/strain had healed because six months had passed since

the compensable injury. Based on Dr. Reddy’s opinion,

respondents controverted further medical treatment. Claimant

continued to seek additional treatment on her own.

After Dr. McBride changed the focus of his practice and

thus discontinued his treatment of the claimant, Dr.

Robinson referred the claimant to Dr. Doug Foster, also an

orthopaedic surgeon. After examining the claimant and

reviewing the films of the CT myelogram, Dr. Foster

diagnosed the claimant with a disc herniation preceded by

degenerative disc disease, and recommended surgery. He

advised the claimant that while the surgery could improve

the radicular pain in her leg, it might not improve her back

pain. Dr. Foster noted a “mild functional overlay” but

opined that the claimant’s physical exam was “objective

enough to warrant treatment.” 
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On June 14, 2001, Dr. Foster performed a posterior L4

right hemilaminectomy and an L4-5 lumbar microdiscectomy.

His surgical notes reflect the presence of “two small loose

fragments of disc material.” Dr. Foster later testified in

his deposition that during surgery he visually observed an

acute herniation at L4-5. He also acknowledged the presence

of degenerative disc disease, adding that herniations never

occur in the absence of degenerative disc disease. 

The claimant returned to Dr. Foster for follow-up

treatment, and Dr. Foster noted that the claimant’s leg pain

was “markedly improved.” In his deposition, Dr. Foster

opined that the claimant’s healing period for the surgery

ended on October 26, 2001. As of March 28, 2002, Dr. Foster

was still seeing the claimant, but only to monitor her pain

medication as required by the regulations of the Arkansas

State Medical Board.

After a hearing before the Commission, the

Administrative Law Judge found that the claimant failed to

prove that the medical care provided by Dr. Foster was

reasonably necessary for treatment of her compensable

injury, and that she failed to prove that she was entitled
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to additional temporary total disability compensation. The

Administrative Law Judge determined that the claimant’s

compensable injury of August 31, 2000, was only a temporary

exacerbation of her preexisting degenerative condition, and

that her condition had returned to its pre-accident status

by March 3, 2001. The Administrative Law Judge found that

the care provided by Dr. Foster was for the claimant’s

preexisting degenerative disc disease and not for her

compensable injury. The claimant appeals to the Full

Commission.

II. ADJUDICATION

A. Additional Medical Treatment

An employer must promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee. Ark. Code Ann. § 11-9-508(a) (Repl. 1996). The

claimant must prove by a preponderance of the evidence that

the medical treatment is reasonably necessary in connection

with her compensable injury.  Norma Beatty v. Ben Pearson,

Inc., Workers’ Compensation Commission D612291 (Feb. 17,

1989). Whether the medical treatment actually provided is
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reasonably necessary is a question of fact for the

Commission.  Ark. Dept. of Correction v. Holybee, 46 Ark.

App. 232, 878 S.W.2d 420 (1994). Even if it is demonstrated

that a preexisting condition is also a causal factor, the

claimant has met her burden of proof so long as she proves

that the work injury combined with or aggravated the

preexisting condition to bring about the need for the

treatment. General Elec. Railcar Repair Servs. V. Hardin, 62

Ark. App. 120, 969 S.W.2d 667 (1998).

In the present matter, the Administrative Law Judge

found that the claimant’s compensable injury of August 31,

2000, was a temporary exacerbation of her preexisting

degenerative condition, and that her condition had

stabilized to its pre-accident condition several months

before her surgery. The Administrative Law Judge further

found that the treatment provided by Dr. Foster was not

reasonably necessary in connection with the claimant’s

compensable injury. The Full Commission reverses these

findings. 

Respondents argue from claimant’s preexisting back pain

that her condition is solely due to degenerative changes.
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That claimant had preexisting back problems is undisputed,

but largely irrelevant. The surgery performed by Dr. Foster

was performed primarily to alleviate the claimant’s

complaints of radicular leg pain, not back pain. Relief of

her back pain was at best a secondary goal of the surgery.

The record reflects that prior to her compensable injury,

the claimant had complained of leg pain only once, in

November, 1996, nearly four years before her compensable

injury. There is no indication in the record that she ever

complained of leg pain again until after her compensable

injury. Claimant certainly had preexisting back problems;

but the radicular pain in her leg was a new symptom, arising

within a week of the compensable injury, and largely

disappearing after the surgery. 

It is undisputed that during the claimant’s surgery,

Dr. Foster visually observed and confirmed the presence of a

herniation in the claimant’s back at L4-5. Dr. Foster

specifically opined, within a reasonable degree of medical

certainty, that the herniation was of an acute nature, that

it was the cause of the claimant’s radicular leg pain, and

that claimant’s work injury was the cause of the herniation.
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Dr. Foster testified that the claimant’s preexisting

degenerative disc disease enabled the acute herniation to

occur as a result of the compensable injury. He testified

that the herniation in turn caused the need for surgery.

Nothing in the record contradicts Dr. Foster’s

testimony, with the sole exception of Dr. Reddy’s opinion

that claimant was suffering only from a lumbar

sprain/strain. The Commission is authorized to accept or

reject medical opinion and to determine its medical

soundness and probative force. Hill v. Baptist Medical

Center, 74 Ark. App. 250, 48 S.W.3d 544 (2001).  We place

little value in the opinion of Dr. Reddy, partly because he

is not a spine specialist, but primarily because Dr.

Foster’s visual confirmation of the acute herniation

contradicted and invalidated Dr. Reddy’s diagnosis.

Respondents also discount Dr. Foster’s causal opinion

because of the claimant’s symptom magnification and her

alleged failure to disclose a prior falling incident to Dr.

Foster. Any symptom magnification is irrelevant in this

case, because Dr. Foster objectively confirmed the presence

of an acute herniation. His diagnosis of a herniation is in



Cox - F010474    11

no way based on the claimant’s subjective complaints of

pain. As for the prior falling incident, respondents’

attorney informed Dr. Foster of the incident in his

deposition, yet Dr. Foster maintained his opinion, given

within a reasonable degree of medical certainty, that the

claimant’s compensable injury was the cause of her acute

herniation.

We further note that despite their opposing diagnoses,

Dr. Reddy, Dr. Foster and Dr. Robinson all attributed the

claimant’s back problems to her August 31, 2000, work

injury. Dr. McBride testified he could not offer a

conclusive opinion as to causation, but he specifically

testified he would defer to the opinion of Dr. Foster, since

Dr. Foster had the opportunity to visually observe and

evaluate the herniation:

Q: Based on your limited contact with
this client and what you’ve reviewed,
can you relate any of the findings to
any specific event or to pre-existing
problems with any reasonable degree of
medical certainty?

A: No, I cannot.

Q: Okay. Would you want to defer to
other physicians?
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A: I would definitely defer to other
physicians.

Q: Okay. And the reason for that would
be what, Doctor?

A: Well, for one thing, at the time of
surgery it would have been easier to
tell if she had an acute disc
herniation, annular tear. Some things
are easier to tell by direct view.

....

Q: But what you’re saying is the
chronicity or the degree of the injury
you cannot say and you’re deferring to
Doctor Doug Foster in regard to the
chronicity or in terms of the magnitude
and the causal relationship of this
severe, or severity of the herniation?
You’re going to leave that, defer that
to the person that actually saw inside
the back and actually saw what was going
on?

A: Correct. He would be in a better
position to determine the acuteness of
the disc herniation.

The claimant’s surgery was recommended by both Dr.

Foster and Dr. McBride.  Dr. Foster’s visual confirmation of

the herniation during surgery, together with the alleviation

of claimant’s leg pain following the surgery, validated that

recommendation. It is well established that success of a

treatment is a relevant factor to be considered in
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determining whether a treatment was reasonably necessary.

Winslow v. D&B Mechanical Contractors, 69 Ark. App. 285, 13

S.W.3d 180 (2000).

The success of the surgery, combined with Dr. Foster’s

visual confirmation of an acute herniation, establish that

the claimant’s condition had not reached its pre-accident

status prior to the surgery. The Full Commission finds that

the treatment and surgery provided by Dr. Foster was

reasonably necessary in connection with the claimant’s

compensable injury of August 31, 2000.

B. Additional Temporary Total Disability Compensation

An employee is entitled to temporary total disability

compensation for that period within the healing period in

which she suffers a total incapacity to earn wages. Arkansas

State Highway & Transportation Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981). The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982). In the present matter, the

Administrative Law Judge found that the claimant failed to



Cox - F010474    14

prove she was entitled to additional temporary total

disability benefits. The Full Commission reverses this

finding.

The parties stipulated that respondents paid all

appropriate compensation prior to the leave of absence

voluntarily taken by the claimant on March 3, 2001. The

claimant had been performing light duty work up until her

departure. A functional capacity evaluation report two days

after her departure showed the claimant was still capable of

performing light duty work. Because there is no evidence in

the record to show that the claimant’s work capacity changed

between the March evaluation and her June surgery, she is

not entitled to total temporary disability compensation for

that time period. 

Dr. Foster’s notes indicate the claimant was unable to

work in the weeks following her surgery. His transcribed

note of August 27, 2001, indicates he released the claimant

to light duty work as of that date, consistent with his

stated intent in prior transcribed notes to release her at

some point after September 1. Conversely, Dr. Foster’s

handwritten notes from the same visits purport to excuse the
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claimant from work until January, 2002. The authority of the

Full Commission to resolve conflicting evidence extends to

medical evidence, and resolving a conflict is a question of

fact. Chamberlain Group v. Rios,45 Ark. App. 144, 871 S.W.2d

595 (1994). Therefore, the Commission interprets Dr.

Foster’s conflicting notes to mean that he released the

claimant to light duty work as of August 27, 2001, but

prohibited her from returning to her normal job duties until

January. 

Because the claimant was capable of performing light

duty work subsequent to August 27, 2001, and because light

duty work had been made available to her by respondent, the

Full Commission finds that claimant has proven by a

preponderance of the evidence that she was entitled to

temporary total disability compensation from the date of her

surgery, June 14, 2001, to August 27, 2001.

III. CONCLUSION

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that the treatment and surgery

provided by Dr. Foster was reasonably necessary in
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connection with the claimant’s compensable injury of August

31, 2000. We also find that the claimant proved by a

preponderance of the evidence that she was entitled to

temporary total disability compensation from June 14, 2001,

to August 27, 2001. The Full Commission therefore reverses

the opinion of the Administrative Law Judge. 

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002).

For prevailing on this appeal before the Full

Commission, claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996). 

IT IS SO ORDERED.

________________________________
OLAN W. REEVES, Chairman

Commissioner Turner concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

I must respectfully concur in part and dissent in

part from the decision of the principal opinion. 
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Specifically, I concur in all respects with the

finding of the principal opinion that claimant proved her

treatment and surgery from Dr. R. Doug Foster was reasonably

necessary for treatment of her compensable injury of August

31, 2000.  I also concur in all respects with the finding of

the principal opinion that the claimant is entitled to

temporary total disability benefits for the period of June

14, 2001 to August 27, 2001.  However, my review of the

evidence indicates that claimant is also entitled to

temporary total disability benefits from May 3, 2001, to

June 14, 2001 and from August 27, 2001, continuing to a date

yet to be determined.

I respectfully concur in part and dissent in part.

_______________________________
SHELBY W. TURNER, Commissioner

Commissioner Yates dissents.                

DISSENTING OPINION

I respectfully dissent from the majority’s opinion

that the claimant proved by a preponderance of the evidence

that she was entitled to additional medical treatment as
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well as temporary total disability benefits from May 3, 2001

to a date yet to be determined.  Based upon my de novo

review of the record, I find that the claimant has failed to

meet her burden of proof.  

The claimant has the burden of proving by a

preponderance of the credible evidence that medical

treatment is reasonable and necessary.  Norma Beatty v. Ben

Pearson, Inc., Full Commission Opinion, Feb. 17, 1989

(D612291); B.R. Hollingshead v. Colson Caster, Full

Commission Opinion, Aug. 27, 1993 (D7033346).  Employers are

only liable for medical treatment and services which are

deemed reasonably necessary for the treatment of employees’

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725

S.W.2d 857 (1987).  In workers’ compensation cases, the

burden rests upon the claimant to establish her claim for

compensation by a preponderance of the evidence.  Kuhn v.

Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d 845 (1995);

Bartlett v. Mead Container Board, 47 Ark. App. 181, 888

S.W.2d 314 (1994).  When assessing whether medical treatment

is reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and the
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condition it is sought to remedy.  Deborah Jones v. Seba,

Inc., Full Commission Opinion, Dec. 13, 1989 (D512553).

In my opinion, a preponderance of the evidence

demonstrates that the claimant sustained a temporary

exacerbation of preexisting degenerative disk disease.  Dr.

Foster’s opinion relating the surgery is based upon the

claimant’s subjective history.  A medical opinion based

solely upon claimant’s history and own subjective belief

that a medical condition is related to a compensable injury

is not a substitute for credible evidence.  Brewer v.

Paragould Housing Authority, Full Commission Opinion filed

Jan. 22, 1996 (E417617).  The Commission is not bound by a

doctor’s opinion which is based largely on facts related to

him by claimant where there is no sufficient independent

knowledge upon which to corroborate claimant’s claim. 

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d

402 (1983).

Further, the claimant’s lack of effort on the

functional capacity evaluation and evidence of symptom

magnification bring her credibility directly into question. 

Dr. Foster was unaware of the incident in which the claimant
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“fell” on or about August 23, 2000. Questions concerning the

credibility of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.  White v. Gregg Agric. Ent., 72 Ark. App 309, 37

S.W.3d 649 (2001).  When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts.  Id.  The Commission is not required to believe the

testimony of the claimant or any other witness, but may

accept and translate into findings of fact only those

portions of the testimony that it deems worthy of belief. 

Id.  It is well-established that the determination of the

credibility and weight to be given a witness’s testimony is

within the sole province of the Workers’ Compensation

Commission; the Commission is not required to believe the

testimony of any witness, but may accept and translate into

findings of fact only those portions of the testimony it

deems worthy of belief.  Farmers Coop. v. Biles, 77 Ark.

App. 1, 69 S.W.3d 899 (2002).  The Commission has the duty

of weighing the medical evidence as it does any other

evidence, and its resolution of the medical evidence has the
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force and effect of a jury verdict.  Continental Express v.

Harris, 61 Ark. App. 198, 965 S.W.2d 811 (1998). 

Accordingly, I find that the claimant has failed to prove by

a preponderance of the evidence that the medical care and

surgery provided by Dr. Foster is reasonable and necessary

medical treatment.

Therefore, I must respectfully dissent from the

majority opinion.

                             _______________________________
    JOE E. YATES, Commissioner


